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The Stock Repurchase
Excise Tax: Questions of
Timing and Valuation

By Jeff Maydew and Mike Tenenboym*

n this article, Maydew and Tenenboym explore when stock is “repur-
chased” or “issued” and how it is valued for purposes of the new buyback
tax.

The stock repurchase excise tax is a study in contradiction.! It targets stock
buybacks but catches many other transactions in its net.? It purports to deter
stock buybacks but their pace has increased since its enactment.® It stirs pas-
sionate calls for its repeal and equally passionate calls to quadruple its rate.

One thing is clear: this new tax is fully in effect for publicly traded companies
and, thanks to early guidance from the Treasury Department and the Internal
Revenue Service in Notice 2023-2 (the “Notice”), its contours are coming into
focus.

In this article, we focus on two aspects of the Repurchase Tax architecture—
when is stock “repurchased” or “issued” and how is stock valued at the time
of those events. For ease of reference, we refer throughout to the tax as the

“Repurchase Tax.”

In a Nutshell

The Repurchase Tax imposes a tax on each “covered corporation”—e.g., a U.S.
publicly traded corporation®— equal to one percent of the value of the stock of
the covered corporation treated as repurchased during a year.” More specifically,
the tax liability equals one percent of a covered corporation’s “stock repurchase
excise tax base” for the year (the “Tax Base”).® A taxpayer generally determines
its Tax Base through a three-step process.’

In step one, the covered corporation aggregates the value of all of its relevant
repurchases for the tax year.'” A “repurchase” for this purpose is very much a
term of art, and includes a broad array of transactions that go beyond a “stock
buyback” in the colloquial sense.!

In step two, the covered corporation reduces the first step amount by the value
of stock repurchases attributable to transactions during the tax year to which
a “statutory exception” applies (e.¢., when a covered corporation subsequently
contributes repurchased stock to an employer-sponsored retirement plan).'?
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Last, in step three, the covered corporation reduces the
amount remaining after step two—but not below zero—
by the aggregate value of stock that it issues or provides
during the tax year (the “Netting Rule”)."

These are still early days for the
Repurchase Tax, and more guidance
will be forthcoming in the form

of proposed and, ultimately, final
reqgulations.

As an excise tax, the Repurchase Tax applies at a flat
rate without regard to whether the covered corporation
has taxable income or loss during the year.* Further, the
Repurchase Tax applies irrespective of the market cap-
italization or revenue of the covered corporation. The
Repurchase Tax does not have any carryforward or carry-
back mechanism to allow for multi-period adjustments."

A taxpayer will report the Repurchase Tax, like other
excise taxes, on Internal Revenue Service (“IRS”) Form
720, the Quarterly Federal Excise Tax Return.'® Although
a taxpayer files Form 720 on a quarterly basis, it com-
putes the Repurchase Tax on an annual basis and reports
it once a year."” A calendar-year taxpayer generally will
first report its Repurchase Tax on a Form 720 that it files
for the first quarter of 2024—i.e., on April 30, 2024.
A taxpayer will compute the Repurchase Tax on Form
7208, the Excise Tax on Repurchase of Corporate Stock, a
new form that currently exists in draft form only."®

The Repurchase Tax filing deadline is also the pay-
ment deadline.” A taxpayer cannot receive an extension
to report or pay the tax owed.” Once paid, Repurchase
Tax expense is non-deductible for U.S. federal income
tax purposes.”’ For U.S. financial statement purposes,
covered corporations will typically treat the tax as a cost
of acquiring repurchased shares, a result that generally
impacts the balance sheet but not corporate earnings.*

When Is Stock Repurchased or Issued
and What Is Its Value?

The statute is conspicuously silent with respect to two
issues of great import to the Tax Base: (i) the date that
a covered corporation treats a repurchase or issuance of
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stock as occurring, and (ii) the value that applies to such
stock.

When Is Stock Repurchased?

Since the inception of the U.S. income tax, taxpayers
have had to determine the date when stock ownership is
treated as “transferred” for many reasons. With respect to
the Repurchase Tax, the Notice clarifies that, in general,
“[sltock is treated as repurchased at the time at which,
for Federal income tax purposes, ownership of the stock
transfers to the covered corporation or to the applicable
acquiror (as appropriate).”? For this purpose, although
not explicitly stated, a “benefits and burdens of owner-
ship”-type analysis should apply. This type of analysis,
which is described in detail in Grodt & McKay Realty,
Inc.,** has previously been applied in the context of Code
Sec. 317(b) stock redemptions. As an example, in H.J.
Heinz Co.,” the Court of Federal Claims stated that
“[tJhe mere record of stock ownership is but the starting
point in this analysis—one consideration among many
in determining whether one is the owner of property.”
The court then found that the incidence of stock own-
ership depended upon all the facts and circumstances,
in particular: (i) whether the purchaser bears the risk of
loss and opportunity for gain; (ii) which party receives
the right to any current income from the property; (iii)
whether legal title has passed; and (iv) whether an equity
interest was acquired in the property.

The clarification of when ownership of stock transfers
occurs should be especially welcome for covered corpora-
tions engaging in accelerated share repurchases (“ASRs”).
In general, a company structures an ASR as follows: (i)
the company pays a bank an upfront cash amount based
on the product of the number of shares it desires multi-
plied by an estimated price per share; (ii) a bank borrows
the allotted number of shares from the public markets,
and delivers the shares to the company; (iii) the bank
then purchases shares in the market in an amount equal
to the number of shares it borrowed, returning the shares
it borrowed to its stock lenders; and (iv) at settlement,
the parties adjust the upfront cash payment amount to
account for the “true” price of the shares (e.g., measured
using a metric such as a 20-day volume-weighted average
price) during the time the agreement is outstanding, sub-
ject to other adjustments.

Prior to the Notice, companies were left to wonder
whether a repurchase pursuant to an ASR should be
deemed to occur (i) at the time the bank delivers the
shares to the company—e.g., at the time the com-
pany makes the upfront, estimated cash payment or,
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alternatively; (ii) at the time the bank actually purchases
shares in the market and the parties can determine the
definitive price of the shares under the ASR agreement.
The Notice resolves much of that ambiguity through
a helpful example.”® In the example, a corporation, X,
enters into an ASR agreement with a bank on October
10, 2022. Pursuant to the ASR agreement, (i) X pays the
bank a prepayment amount, (ii) the bank borrows 80
shares of X stock on the open market, and (iii) the bank
delivers the purchased X shares to X on October 12,
2022. Separately, the ASR agreement provides that, upon
final settlement, the bank may be required to deliver ad-
ditional X shares to X, which the bank in fact does when
it delivers an additional 20 X shares to X on February 1,
2023. For purposes of determining the relevant repur-
chase dates to determine X’s Tax Base, the example con-
cludes that the ASR agreement—in combination with
other facts and circumstances—demonstrates that, for
U.S. federal income tax purposes, X became the owner of
(i) the 80 initially transferred shares on their date of de-
livery (October 12, 2022), and (ii) the 20 subsequently
transferred shares on their date of delivery (February 1,
2023). Thus, the example demonstrates that, for pur-
poses of the Repurchase Tax, a covered corporation that
engages in an ASR should treat the date that it actually
receives shares as its relevant stock ownership date.

When Is Stock Issued or Provided?

Under the Netting Rule, a covered corporation deter-
mines its Tax Base for a tax year by reducing repurchase
amounts by the aggregate value of stock that such corpo-
ration issues or provides (i) to its employees (or those of
a specified affiliate) during its tax year, or that it (ii) issues
or provides to any other person.”’

As in the case of Repurchases, the Notice provides that
“[s]tock is treated as issued or provided by a covered cor-
poration at the time at which, for Federal income tax
purposes, ownership of the stock transfers to the recip-
ient.””® The Notice then clarifies that, in general, a cov-
ered corporation treats stock as issued or provided to an
employee on the date that the employee becomes the ben-
eficial owner of the stock for Federal income tax purposes
(the “Beneficial Transfer Rule”).”” In general, a covered
corporation treats an employee as the beneficial owner
of the stock when it transfers the stock to the employee
and the stock substantially vests within the meaning of
Reg. §1.83-1(b).** As an example, a covered corporation
should treat a transfer of stock pursuant to a stock award
that vests as “issued or provided” when the covered cor-
poration initiates payment of the stock.”® The Notice
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provides further detail for specific situations—e.g., in the
case of stock appreciation rights or when stock is the sub-
ject of a valid Code Sec. 83(b) election.*

As described above, the Beneficial Transfer Rule applies
when a covered corporation issues or provides stock to an
employee. Under the Notice, a covered corporation is-
sues or provides stock to an employee in any arrangement
under which it issues or provides stock to an employee
as compensation for services performed (e.g., a transfer
of stock to which Code Sec. 83 applies).” Although
the Beneficial Transfer Rule does not explicitly apply to
nonqualifying arrangements, or when a covered corpo-
ration issues or provides stock to a non-employee (e.g.,
in a merger or acquisition, to a supplier, to a consultant,
etc.), it stands to reason that a “benefits and burdens of
ownership”-type analysis should still apply in those other
contexts.

What Value Applies to Repurchased and
Issued Stock?

Once a covered corporation identifies the date of repur-
chase or issuance, the next question becomes what value
it should apply to that repurchased or issued stock. For
this purpose, the Notice provides that a covered corpo-
ration that trades its stock on an established securities
market can use one of four acceptable methods to deter-
mine the value of stock it repurchases or issues:
(i)  The daily volume-weighted average price as deter-
mined on the date the stock is repurchased/issued;
(i) The closing price on the date the stock is
repurchased/issued;
(iii) 'The average of the high and low prices on the date
the stock is repurchased/issued; or
(iv) 'The trading price at the time the stock is
repurchased/issued.*
The value conventions eliminate many valuation ques-
tions that otherwise might arise in terms of discounts
or premiums for large blocks of stock or otherwise.
However, all of the Notice’s suggested conventions
measure the value of repurchased or issued stock by ref-
erence to its trading price on the market, instead of the
amount the covered corporation actually pays in the
transaction. Therefore, value determinations disregard
any purchasing costs incurred by the company when
repurchasing the relevant shares. Of course, the converse
is true in the case of stock issuances—a covered corpo-
ration does not take into account its transaction costs
when determining the value of stock issued.
From a planning standpoint, because a covered cor-
poration will not need to file its first Form 720 until
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after year end, it should perform alternative calcula-
tions before filing its return to determine which of
the above conventions generates the least amount of
Repurchase Tax liability. Once a covered corporation
adopts a convention, it must use that convention to
determine the value of all stock it repurchases or is-
sues on an established securities market for the relevant
tax year, as made clear by the following “consistency
requirement’:

The market price of repurchased stock that is traded
on an established securities market must be deter-
mined by consistently applying one (but not more
than one) of the methods provided ... to all repur-
chases throughout the covered corporation’s taxable
year. That same method also must be consistently
applied to determine the market price of all stock is-
sued under the netting rule throughout the covered
corporation’s taxable year, other than stock issued to
employees.”

Interestingly, the “consistency rule’—notwithstanding its
name— suggests that a covered corporation can change the
convention it uses from year to year. Thus, all taxpayers sub-
ject to the Repurchase Tax seemingly will be able to model
the alternative conventions on an annual basis without
being constrained by one method for more than one year.’
Further, changing the convention used should not require
an accounting method change request because it relates to
an issue of valuation (of fact), and not of timing.”’

Conclusion

These are still early days for the Repurchase Tax, and
more guidance will be forthcoming in the form of pro-
posed and, ultimately, final regulations. Until then, tax-
payers may rely on the general guidance provided in the
Notice to determine the date of a repurchase or issuance
of stock, and its value—two fundamental questions that
Congress left to Treasury to address.
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Code Sec. 4501.

NEW YORK STATE BAR ASSOCIATION TAX SECTION,
Report on the Section 4501 Excise Tax on
Repurchases of Corporate Stock, at Part V (Nov.
1,2022).

As of February 8, 2023, companies announced
more than $170 billion of planned buybacks
in the first weeks of 2023, an amount that
doubles last year's pace. See, e.g., Chandra
Wallace, Mega-Buybacks Sparks Debate Over
Raising Excise Tax Rate, 178 TAX NOTES FEDERAL
1030 (Feb. 13, 2023); Lewis Krauskopf, Factbox:
U.S. Stock Buybacks so Far in 2023: Big Money,
Fewer Companies, REUTERS (Feb. 7, 2023).

See, e.g., H.R. 8853 (Sep. 15, 2022) (legislation
introduced to repeal the Repurchase Tax); S.
413 (Feb. 14, 2023) (legislation introduced to in-
crease the Repurchase Tax rate from one per-
cent to four percent).

Until the issuance of proposed regulations,
taxpayers generally may rely on the rules
described in the Notice. See Notice, section
5.03.

In specified circumstances, the Repurchase
Tax may also apply to repurchases made by
a U.S. corporation, U.S. partnership, or for-
eign partnership having a direct or indirect
U.S. partner affiliate with a foreign publicly
traded corporation. Foreign-parented groups
also can be caught by the tax, particularly as
a result of an expansive per se “funding” rule.
See Notice, section 3.05(2)(a)(ii)(B); see also,
e.g., Andrew Velarde, Excise Tax Per Se Funding
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Code Sec. 4501(a). For purposes of the
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clude those made by the covered corpora-
tion itself, as well as its “specified affiliates.”
Notice, section 2.02(2).

Notice, section 3.03(1).

Notice, section 3.03(3)(a).

Notice, section 3.03(3)(a)(i).

The statute generally defines a “repurchase”
as a redemption within the meaning of Code
Sec. 317(b) and “economically similar” trans-
actions, subject to certain exceptions. Code
Sec. 4501(c). The Notice provides additional
guidance on the types of transactions that fall
within the ambit of the Repurchase Tax. See
Notice, sections 3.04(3) and (4).

Notice, section 3.03(3)(a)(ii). Code Sec. 4501(e)
and Notice, section 3.07 describe the “statu-
tory exceptions” to repurchase treatment.
Notice, section 3.03(3)(a)(iii).

A de minimis rule prevents the tax from apply-
ing if the aggregate value of repurchased stock
does not exceed $1 million. Notice, section
3.03(2). The IRS and Treasury have requested
comments on whether an exclusion or other
special rules should apply to bankrupt or
troubled companies. Notice, section 6.02(3).
See Notice, section 3.03(3)(c).

Notice, section 4.
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The draft form is available at www.irs.gov/
pub/irs-dft/f7208--dft.pdf.
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Code Sec. 275(a)(6).

We understand the Repurchase Tax is not
within the scope of ASC 740, Income Taxes,
because it is not considered a tax on in-
come under Generally Accepted Accounting
Principles. Thus, the tax generally is accounted
for as part of the cost of repurchasing the
bought-back stock. See, e.g., RSM, Executive
Summary: Year-end ASC 740 Considerations
(Jan. 4, 2023).

Notice, section 3.06(1)(a) (emphasis added).

In Grodt & McKay Realty Inc., 77 TC 1221, Dec.
38,472 (1981), the court addressed whether
cattle were truly sold in a transaction in which
there was no transfer of title, right to pos-
session, control, or dominion over the “sold”
cattle. The court considered whether the rel-
evant transactions “were bona fide arm’s-
length sales for federal income tax purposes,
or whether they lacked the commercial, legal,
and economic substance of sales.” For pur-
poses of its analysis, the court articulated
eight factors that it considered relevant to
whether a property transfer occurred for tax
purposes—i.e., whether the “benefits and bur-
dens of ownership [had] passed.”

H.J. Heinz Co and Subsidiaries, FedCl, 2007-1
usTC 950,517, 76 FedCl 570 (2007).

Notice, section 3.09(15).

Notice, section 3.08(1).

Notice, section 3.08(2).

Notice, section 3.08(3)(a)(i).

Notice, section 3.08(3)(b)(i).

Notice, section 3.08(3)(b)(i).
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32 Notice, section 3.08(3)(b)(ii) & (iii).

® In certain cases, a covered corporation will
not treat stock as “issued or provided”; for
example, if it withholds the stock to satisfy
certain withholding obligations or the exer-
cise price of a stock option. Notice, section
3.08(3)(a)(ii) & (iii).

Notice, section 3.06(2)(a)(i) & 3.08(5)(a)(i).
Treasury and the IRS solicit comments with re-
spect to whether an amount “other than the
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market price” of stock should apply to deter-
mine the amount of a covered corporation’s
repurchases or issuances. See Notice, section
6.01(2) & (3). Special rules may also be needed
for specific scenarios. See, e.g., Notice, section
6.01(5) (soliciting comments with respect to
whether special guidance should be provided
to determine the market price of stock that
is traded on multiple established securities
markets).

% Notice 3.05(2)(a)(iii). See also 3.08(5)(iii) (pro-
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viding a mirror rule for stock issuances).

The ability to choose a new convention each
year should prove especially beneficial for
covered corporations that experience signifi-
cant volatility in their stock prices.

See, e.g., Reg. §1.446-1(e)(2)(ii)(b) (providing
that a change in a method of accounting “does
not include a change in treatment resulting
from a change in underlying facts.”).
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